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Abstract
The DSN-MUI fatwa product concerning rahn is hibryd contract domain. In the study
of figh muamalah méliyyah, the use of hibryd contract has issued pros and cons due to
the hadith regarding the prevention of hibryd contract transactions. This study aims to
determine the construction of rahn contract in the fatwa of DSN-MUI and the hibryd
contract validity in the DSN-MUI fatwa concerning rahn. This research is qualitative
research with a normative juridical approach and using literature study as its data
collection technique. The results indicate that the hibryd contract provisions in the
DSN-MUI fatwa concerning rahn did not prohibit hibryd contract standards and limits.
This is due to the provisions of mu'nah based on the ijarah contract there is no ta'aluq
(relationship) between the cost of maintaining the marhiin and the nominal of loan
(gardh). Therefore, the concept of hibryd contract contained in the DSN-MUI fatwa
concerning rahn does not issue gharar and riba. The implication of this research in the
figh economic sharia framework is the development of methodology and innovation of
sharia pawn products based on hibryd contract so that there is a necessity for
standardization of fatwas that regulate hibryd contract in Islamic financial transactions.
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issuance of Government Regulation No. 10
issued on April 1, 1990, which can be stated

as an early milestone in the revival of

benchmark of the progress of the Islamic
economy in Indonesia, include sharia
pawnshop institution. The development of

sharia pawnshops is a representation of the

Pegadaian, one thing that needs to be
observed is that Government Regulation No.
10/1990 confirms the mission that must be

carried out by Pegadaian to prevent the
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practice of riba. This mission did not change
until the issuance of Government Regulation
Number 103 of 2000 which was used as the
basis for Pegadaian's business activities until
now (Nazil Fahmi 2020).

In increasing the development of
sharia finance, including sharia pawn (rahn)
fatwas have an important role in responding
to the needs of sharia economic products.
The existence of a fatwa to dynamize
Islamic law in responding to emerging
problems, including modern economic
problems, in accordance with the
dimensions of space and time that surrounds

it (Moh Arifkan 2021).

Fatwa in principle includes in the
domain of legal norms; while the
implementation of fatwas in Islamic
Financial Institutions (IFI) principally is an
effort to realize sharia norms in real life
which includes the domain of law
implementation (no longer the domain of
legal norms) (Hasanudin 2013). The
practice of Islamic financial institutions in
Indonesia was initially based on a fatwa
issued by DSN-MUI. Fatwa as previously
stated is one of the institutions in Islamic law
to provide answers and solutions to
problems faced by ummat. Even Muslims in
general use fatwas as a reference in attitude
and behavior (Neni Sri Imaniyati and Panji

Adam 2017).

Fatwas are essentially a product of
ijtihad from individual ulema or mufti or
ulama institutions that are authorized to
issue fatwas on legal and religious issues.
Therefore, fatwas are legal products such as
figh (Islamic law). Meanwhile, figh as
knowledge is a product of the fugaha or
mujtahids who necessitate the existence of a
process (method and theory) to get the
product. Among the results of contemporary
ijtihad is the theory of al ‘uqud al
murakkabah which is often translated with
the term hibryd contract or in English hybrid
contract used in Islamic Financial
Institutions products, including rahn (Abbas

Arfan 2017).

The regulation regarding the rahn
contract in the Fatwa (DSN-MUI) is
25/DSN-
regarding Rahn.

regulated in fatwa No.
MUI/111/2002
Substantially, this fatwa is a hibryd contract
domain, because it is related to the
maintenance of marhun (pawned goods). In
the general provisions of the fatwa, two
things are explained related to the
maintenance of marhun, namely: (1) The
maintenance and storage of Marhun is
basically Rahin's obligation, but it can also
be carried out by Murtahin, while the cost
and maintenance of storage remains Rahin's

obligation; and (2) Marhun's maintenance
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and storage costs may not be determined

based on the loan amount.

The fatwa is not explaining about the
contract which is used in the maintenance of
marhun, but in fatwa Number 26/DSN-
MUI/111/2002 concerning Rahn of gold, it is
explained about contract which is used in the
process of maintaining marhun, in the fatwa
it is stated that the cost of storing goods
(marhun) is carried out based on the ijarah

agreement.

Thus, it can be stated that basically the
maintenance of marhun is an obligation of
the rahin, but if the obligation is delegated to
another party (including the murtahin), the
person concerned is entitled to an ujrah
(fee).

The combination of contract or the
combination of multiple/hyibryd contract is
still being disputed, this is in accordance
with some opinions which view the
combination of contract as a classic trick to
avoid formal forms of riba. In Sharia pawn,
the existence of an ijarah contract in the
form of a rahn contract not only issue the
possibility that will contradict with the rule
of contract, but also issue the
commercialization of social contract (Moh
Arifkan 2021).

This is because the status of the rahn
contract is part of the tabarru, because the
rahn contract is a taba'iyyah form of the

gardh contract. Before the rahn contract was
made, between rahin and murtahin there had
been dain, either because of the gardh (réhin
as madin/mugridh [the party who has debt]
and murtahin as da'in/mugtaridh [the party
who has the credit] or because of the sale
and purchase contract that the price is paid
in cash (mu'ajjal). An rahn contract is called
an taba'iyyah contract because its existence
depends on an mudayanah contract. There is
no rahn contract if there are no debts (dain)
between rahin/madin and murtahin/da'in
(Mubarok, 2020). therefore, a merger
between the rahn contract as tabarru contract
with the ljarah contract as mu'awadhat

contract can lead to riba (Maulana 2016).

Shari'ah pawning products run by
shari'ah pawnshops are also not a single
contract, but are a combination of two
contract in one transaction, namely rahn
contract (pawning) and an ijarah contract
(rent), so it can categorize as the innovation
of hybrid contract or hybrid contract. On the
other hand, this innovation is a breakthrough
to advance sharia pawnshops, but on the
other hand, this application has drawn
controversy. Many Moslems forbid this
sharia pawn product (Ahmad Syakur 2016).

This indicates that the rahn contains
several contract, namely the Qard (debt) and
[jaroh (rent for storage of marhiin). In
response to the transaction innovation, there

are some scholars who consider the concept
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of hibryd contract to be contrary to sharia,
because there are texts that prohibit the
merging of several contract in one
transaction (Ahmad Igbal Fathoni 2018).

Discussions and debates about the
validity of this hibryd contract theory are
still being discussed. This is because there
are a number of hadiths of the Prophet
Muhammad, at least there are three hadiths
which textually indicate the prohibition of
the use of hibryd contract. For example, the
hadith about the prohibition to do bai'
(buying and selling) and salaf (debt), the
prohibition of bai‘ataini fi bai'atin, and
shafqataini  fi (Burhanuddin
Susamto 2016). With these hadiths, it is very

shafgatin

natural that questions arise, namely: whether
Islamic financial products including rahn
(Islamic pawning) that use hibryd contract
can be seen as fulfilling sharia principles or

vice versa.

The hibryd contract provisions in the
DSN-MUI fatwa regarding rahn need to be
analyzed on their validity. Seeing that there
hadiths
prohibition/prevention of doing hibryd

are several related to the
contract, especially combining debt contract

with buying and selling contract.

This study uses a qualitative research
method with a normative juridical approach,
in which the researcher examines theories,

concepts, or legal principles related to Rahn

contract. The primary data source used in
this research is the DSN-MUI fatwa No.
25/DSN-MUI/I11/2002 concerning Rahn,
26/DSN-MUI/111/2002
concerning Rahn of Gold and in the DSN-
MUI Fatwa No. 92/DSN-MUI/IV/2014

concerning Financing Accompanied by

fatwa No.

Rahn. The secondary sources in this
research are figh, hadith, and syarh hadith
books as well as scientific articles in the
form of journals, reference books that have
relevance and correlation with this research.
This research is using library research or
literature study as its data collection
technique. After the necessary data has been
collected, the next step is to process and
analyze the data and indicate a legal
conclusion regarding the validity of hibryd
contract in the DSN-MUI fatwa concerning
Rahn.

The urgency of this research is
expected to contribute ideas in terms of
product development and innovation in
Islamic financial institutions, especially
sharia pawn products and provide legal
certainty regarding the validity of sharia

pawn products based on hibryd contract.
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I1. Discussion and (4) al-luztim, indicates that assets that

A. Construction of the Rahn Contract in are used as collateral (marhiin) can be

the Fatwa of the The National Sharia
Board of Indonesian Ulema Council
(DSN-MUI)

In Islamic law (read: figh) the
concept of pawn is referred to as rahn.
The word al-Rahn comes from the Arabic
“La -0 -4 y” which means to establish
something  (Louis  Maluf  1986).
Etymologically rahn is al-tsubt wa al-
dawam which means "permanent” and
"eternal” (Adam 2017). According to
Tagiy al-Din Abu Bakr al-Husaini, al-
rahn is al-tsub(t which is something that
is fixed and al-ihtibas is holding back
something (Tagiyuddin Abu Bakr al-
Husaini 1994).

Wahbah al-Zuhaili in the book al-
Figh al-Islami wa Adillatuh describes the
etymological meaning of rahn which has
4 (four) meanings: (1) al-tsubdt, indicates
that the object used as collateral (marhiin)
which is a valuable object whose value
tends to be constant (its value does not
decrease with increasing time); (2) al-
dawam, indicates that in rahn there are
components (rukun) in the form of
marhiin which must be eternal, in the
sense that they are not used up once; (3)
al-habs, refers to the nature of the
marhiin that must be controlled and

retained by the party who owes the credit;

distinguished or separated from others
when they are in the control of the party
who has the credit (Wahbah al-Zuhaili
2012).

There are differences in figh
experts in formulating the definition of
rahn in terms of sharia. The description of
the definition of rahn from the figh

experts is as follows:

Ulema from Hanafiyyah provides a
definition of Rahn is terminological
sharia as stated by Ibn Nujaim in the book
of al-Bahr al-Réaiq Syarh Kanz al-Dagaiq
as follows:

29

4o 55Anl) (S (55 055 (in
"Retaining something that actually
allows the payment of the debt of the
detained person™ (Nujaim nd).

The definition of Rahn in sharia
terminology based on the version of
Hanafiyyah at least suggests two things;
First, in the rahn contract there is a main
component, namely marhiin (collateral)
on debt. The collateral must have value
(mutagawam) and allow it to be handed
over between the rahin and the murtahin
to be physically controlled by the
murtahin; second, the position of the
collateral as a means of paying the debt if
the rahin party fails to pay the debt.
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Unlike Hanafiyyah, Syafi'iyyah
Ulema like Ibn Hajar al-Haitsami in the
book of al-Haitsami Tuhfah al-Muhijtj
F7 Syarh al-Minh@j provides a definition
of Rahn terminology sharia as follows:

e e A5 0y 4885 J e Jan

PEEPRC

"Making objects as collateral for debts

(which in part) will be used as a means of

paying the debt if the debtor fails to pay
his obligations" (Al-Haitsami 1983).

Substantially actually there is no
difference between the definition of rahn
contract between Hanafiyyah and
Syafi'iyyah in formulating the Rahn
contract, but at least there are three (3)
things that distinguishes between the two

definitions, namely:

1. Syafi'iyyah does not use the word bi
haqq [in] which means
actually/essentially in the mastery of
marhiin by the murtahin. Therefore,
the definition according to the
Syafi'iyyah scholars is more open, in
the sense that there is an opportunity
to control the collateral (marhiin)
legally (not physically), as now
developing and applying collateral
known as fiduciary guarantees (al-
rahn al- tasjili). In the concept of a
fiduciary guarantee, the object that is

used as collateral remains in the

control of the rahin, but the proof of
ownership is controlled by the
murtahin.

2. Syafi'iyyah explains explicitly about
the conditions, in which all or part of
the collateral (marhiin) will become
a means of paying the debt, namely
the condition when the réhin (the
debtor) fails to pay his debt.

3. It implicitly indicates that marhin
(collateral), either in part or in full,
can be used as a means of paying for
debts that have failed to pay
(Hasanudin 2017).

While the definition of Rahn based
on Hanabilah as stated by 1bn Qudaamah
in Kitab al-Mughni as follows:

| Ee oo AL 885 Jdd 301 )

Al b G $HAALI 53 & 4

"Wealth that is used as collateral for

debts (and) so that the assets or assets of

the property can be used to pay debts that

have failed to be repaid which are the

obligations of the debtor” (Ibn Qudamah
1968).

The definition proposed by
Hanabilah has a new dimension, namely
al-tsaman (price). Marhiin or collateral
are not used as direct payment
instruments for debts that have failed to
be repaid, but the collateral must be sold

first and the proceeds from the sale
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(tsaman) are used to pay off debts that
have failed to be paid or repaid
(Hasanudin 2017).

The definition of rahn according to the
Maliki as stated by Wahbah al-Zuhaili is
as follows:

& ot i aslle (e 323 e 5 08 il

ao¥ o

"Making valuable objects taken from

their owners as collateral for debts that

must be repaid” (Wahbah al-Zuhaili
2012).

The new nuance in the definition
according to Malikiyyah compared to the
previous definition, lies in the word debt
that must be paid (dain lazim), namely
the debt cannot be paid off, unless it is
paid (in full) or released by the creditor
(al-ibra’). which is part of the grant
contract, namely credit grants.

The definition of rahn according to
the DSN-MUI fatwa Number 25 of 2002
concerning Rahn is holding goods as
collateral for debts. Meanwhile, Article
20 paragraph 14 of the Compilation of
Sharia Economic Law (KHES) defines:
"Rahn/pawn is the possession of the
borrower's property by the lender as

collateral.

From a sharia perspective, contract

rahn in Islamic Financial Institutions

(IFI) have received the legitimacy of the
fatwa of DSN-MUI. The fatwas related to
the implementation of rahn transactions
in Islamic Financial Institutions are as

follows:

1. DSN-MUI Fatwa No. 25/DSN-
MUI/111/2002 concerning Rahn;

2. DSN-MUI  Fatwa No. 26/DSN-
MUI/111/2002 concerning Rahn Emas;

3. DSN-MUI  Fatwa No. 19/DSN-
MUI/1V/2001 concerning Qardh;

4. DSN-MUI  Fatwa No.  9/DSN-
MUI/IV/2000  concerning ljarah
Financing;

5. DSN-MUI  Fatwa No. 68/DSN-
MUI/111/2008 concerning Rahn Tasjily;

6. DSN-MUI  Fatwa No. 79/DSN-
MUI/111/2011 concerning Qardh by
Using Customer Funds: and

7. DSN-MUI  Fatwa No. 92/DSN-
MUI/IV/2014 concerning Financing
Accompanied by Rahn.

In the Fatwa of DSN-MUI No.
92/DSN-MUI/IV/2014

Financing Accompanied by Rahn, it is

concerning

stated that the rahn contract is permitted
only for debts (dain) which, among other
things, arise due to gardh contract, buying
and selling (bai’) which are not paid in
cash; or a rental contract (ijarah) in which

the payment of ujrah is not cash.

By paying attention to the contract

that issues the debts, it can be seen that if
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rahn is a guarantee for gardh debts, it can
be ascertained that the debts are in the form
of money (al-nuqiid). Meanwhile, if the
contract which is issuing the debts is a sale-
purchase contract or ijarah, the debts may

be in the form of money or goods (‘urtidh).

Therefore, there are three
relationships of marhun (collateral goods),
including marhun on debt (gardh), marhun
on debt (sales and purchase contract), and
marhun on debt (ijarah/rent contract).
However, in the DSN-MUI fatwa and
Bank Indonesia regulations regarding
pawning (especially gold pawning), only
one door is opened for partners, namely
marhiin for debts due to qardh contract.
Therefore, a legal issue was born for
Islamic Financial Institutions who received
compensation for the financing in the form

of the gardh contract.

In the fatwa of DSN-MUI it is clear
that the marhiin belongs to rahin, but is in
the control of the murtahin. Therefore,
every addition to marhin is a right of rahin.
Therefore, its maintenance becomes the
rahin's obligation. If the obligation is
delegated to another party (including the
murtahin), then the person concerned is

entitled to an ujrah /fee.

The provisions regarding ujrah in
the rahn contract are costs incurred related

to the maintenance of marhun. In terms of

figh muamalah maliyyah is called al-
mu'nah (‘Ala al-Din Za'tari 2010).

Wahbah al-Zuhaili in the book al-
Mu’dmalat al-Maliyyah al-Mu dshirah
explains that the costs (mu'nah) that issued
are related to the maintenance of marhun,
among others as follows (Wahbah al-
Zuhaili 2002).

1. Ujrah for grazing (ujrah al-ra'iy)
This happens if the marhun is an animal
that requires maintenance services,
including providing food, drink,
bathing it, and giving it medicine when
sick. If in the area there is a field
overgrown with grass, the animal is
released in the field and must be
guarded so that it does not disappear.

2. Ujrah on guard (ujrah al-hifdz)
Goods that are used as collateral must
be protected from damage and loss.
Care is the obligation of the owner and
the person concerned must pay wages to
the party who looks after his property.
Among the activities included in the
domain of security (al- hifdz) are being
kept in a safe place (from theft) and
having officers (security) who ensure its
security.

3. Ujrah for the benefit of marhiin (ujrah
‘ald al-qiyam bi mashalih)

In The Fatwa of DSN-MUI

Number 92 of 2014 there are provisions
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regarding sources of income for murtahin,

namely:

1. If rahn (dain/marhiin bih) occurs
because of a sale-purchase contract (al-
bai') whose payment is not cash, then
the murtahin's income only comes from
the profit (al-ribh) of buying and
selling.

2. If rahn (dain/marhiin bih) occurs
because of a rental (ijarah) in which the
ujrah payment is not cash, then the
murtahin’s income only comes from the
ujrah .

3. If rahn (dain/marhiin bih) occurs
because of a loan of money (gardh
contract), the murtahin's income only
comes from mu'nah
(maintenance/maintenance services) on
marhiin  whose amount must be
determined at the time of the contract,
as ujrah in the ijarah contract.

4. If Rahn performed on a mandate
contract, revenue/income murtahin
(syarik/shédhib al-mél) only from the
results of the efforts undertaken by the
trustee (syarik- manager/Mudharib)
(Hasanuddin 2017).

There are 2 (two) important things

related to the maintenance of marhun) in
the fatwa of DSN-MUI, first, the cost of
storing goods (marhun) is carried out based
on an ijarah contract; secondly, the amount

of maintenance and storage costs must not

be determined based on the loan amount.

B. The Validity of Hibryd contract in the

Fatwa of DSN MUI concerning Rahn
Discussions related to hibryd
contract cannot be separated from the
sharia prohibition regarding combining
two transactions in one transaction or two
buying and selling in one sale and the
prohibition of combining buying and
selling contract with qardh (debt)

contract.

As explained in the previous
discussion  that sharia  pawnshop
transactions in the provisions of the fatwa
of DSN-MUI apply legal provisions
regarding mu'nah/maintenance costs of
pawned goods. In the fatwa it is
explained that the storage fee is based on
the ijarah contract.

With the mura’at al-‘illal wa al-
mashalih approach, ulema explain the
traditions related to hibryd contract/al-

'uqid al-murakkabah as follows:

1. Hadith narrated by Imam Ahmad, al-
Bazzar, and al-Thabrani from
Simak, from Abd al-Rahman Ibn
Abdullah Ibn Mas'ud, from his father
as follows:

ele (3350l plalll il e
Se el b B 55 s 1 S8
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Have told us Hasan and Abu Nadlr and
Aswad bin Amir they said; Has told us
the Syarik of the
Abdurrahman bin Abdullah bin Mas'ud

radliallahu 'anhuma from his father said;

Listen from

The Prophet sallallaahu "alaihi wasallam
forbade two transactions in one contract.
Aswad said; Syarik said; Simak said; A
man sells merchandise while saying; He
is with so and so credit and so and so in
cash (Ahmad Ibn Hanbal 2001).

In the book of Musnad al-Imam
Ahmad Ibn Hanbal which was Tahgig by
Shu'aib al-Arnauth etc., it is explained
about the degree of this hadith that in this
hadith there is a narrator named Shuaik,
he is Ibn Abdullah al-Nakha'i who judged
by ulema as dha'if (weak). Shaykh
Albani, in the book Irwa al-Ghalil fi
Takhrij Ahddits Mandr al-Sabil explains
that in this hadith there is the name of a
narrator named Shuraik, he is 1Ibn
Abdullah al-Qadhi, he is a narrator who
is bad at memorizing. In line with
Albani's opinion, Abu Fadhl, explains in
the book Nuzhat al-Albab Fi Qaul al-
Tirmidzi that the narrator named Shuraik
is a narrator who is poorly memorized
(Adam et al. 2020).

As explained above that this
hadith was narrated by Imam Ahmad, this
hadith was also narrated by al-Bazzar and
al-Syashi, both of whom had a narrator
named Shuraik. However, in this hadith
there are several shawahid hadiths

narrated by Abd al-Razaq as follows:

B Be 3 e 08 31550 K Ul
A S5 Sl 06 U85 B 35 bl (B epil
O6 el 538558 Gpa S il ol s 1K
«@ialall b olsalall Jad Yy 1 de J 10555
(BN 2e ol 5))
"Has reported to us Abd al-Razag, he said,
from al-Tsauri, from Jabir, from al-Sya'bi
from Masruqg, about someone saying: "I will
sell you this cloth for a few dinars on
condition that you give it to me." dinar of 10
dirhams. Masruq said, Abdullah said: "It is
not permissible for two transactions in one
transaction™ (Abd al-Razaq 1403)

hadith

according to the jurists is that a certain party

The meaning of this

offers a mabi' to another party with two
tsaman; cash tsaman and tough tsaman.
Parties who agree to enter into a bai' contract
without agreeing on the chosen tsaman; cash
tsaman or tough tsaman. The bai' contract
law is null and void in the view of the

majority of ulema (al-Syaukani 1993).

Similarly, according to Nazih
Hammad, the ban is due to two times the bai'

contract with tsaman unclear (tsaman
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majhil/tsaman ghair ma'lim) which means
that the contract included gharar. Law bai'
gharar is canceled by the majority of ulema
and fasid by the majority of Hanafiyyah
ulema (Hammad 2005).

Umar Muhammad Sayyid 'Abd al-
Aziz in the book Ahkam al-Mu dmalat
baina al-Ta’abbud wa Ma’qiliyyah al-
Ma’nd, told the opinion of fukaha
concerning the purpose of the two
transactions in one transaction as follows:
first, the hadith related to the prohibition of
carrying out two transactions in one
transaction is a prohibition that has a legal
illat or cause (legis ratio); second, ‘illat law
prohibits in the hadith because it includes
transactions that contain elements of gharar,
namely the existence of uncertainty
regarding the price (jahalat al-tsaman) and

unclear goods that are used as objects

(jahalat al-mabi’) (Umar Muhammad
Sayyid ' Abd al-Aziz 2010).
Furthermore, Abdullah Ibn

Muhammad al-'Imrani in his book al-'Uqad
al-Maliyah al-Murakkabah stated that the
prohibition of two transactions in one
transaction because of the ‘illat law, namely:
first, the 'illat law prevention in the hadith is
gharar, namely the existence of uncertainty
on the price (jahalat al-tsaman); and second,
ta'liq al-'uqiid ; because two transactions in
one transaction are considered as muallag

bi al-syarth, while the majority of figh

experts view that buying and selling contract
cannot be done mu'allag (Abdullah Ibn
Muhammad Abdullah al-"Imrani 2006).

2. Hadith
Tirmidhi, Nasa'i, Ibn Majah, Ahmad, al-
Shafi'i and Malik as follows:

narrated by Abu Dawud,

adle & e 0 8 06 106 5 e G 3

V5 e 8 olhim Y s il 8a3 Yy ralia

o ols0) « e Gl e g5 V5 (balai Al s
(252

"Has told us Zuhair bin Harb, told us
Isma'il from Ayyub, told me 'Amru bin
Shu'aib, told me my father from his father
until he mentioned Abdullah bin ‘Amru
he said, "The Messenger of Allah -peace
and prayer of Allah be upon him-
Wasallam said: "It is not lawful to
combine a debt contract with a sale and
purchase contract, there are two
conditions in one transaction, the
advantage of selling something that you
have not guaranteed, and selling
something that is not yours." (Abu

Dawud 2007).

This hadith was issued by Abu
Dawud in his Sunan book Hadith number
3505. According to al-Albani, the level of
this hadith is shahih. This hadith is also
issued by al-Nasai in the book of Sunan
hadith number 4611, and issued also by

al-Tirmidhi in the Book of Sunan his
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number 1234. Al-Tirmidhi Hadith states
that this hadith is hadith hasan shahih.
This hadith was also issued by Imam al-
Hakim in the book of al-Mustadrak
hadith  number  2185.  Al-Hakim
considered that this hadith had met the
requirements of several Moslem imams
and the level was shahih. Ibn Hazm says
that this hadith is authentic and he argues
with this hadith. So, it can be concluded
that the degree of this hadith is shahih
(Adam et al. 2020)

Ibn Qayyim as quoted by Nazih
Hammad explains that the intention of
the hadith is that two parties perform a
gardh contract. The two parties enter into
an contract of sale and purchase of an
item. The merging of the gardh contract
with the bai' contract occurs the

following conditions: (Hammad 2005)

a.  Mugridh in gardh contract is ba'i in
bai' contract. In the gardh contract,
the mugridh may not obtain the
agreed and/or additional benefits that
become a habit (‘'urf). Ba'i in a bal’
contract may benefit (al-ribh). In the
event that the b&'i in the bai' contract
is mugridh in the gardh contract and
the musytart in the bai' contract is the
mugtaridh in the gardh contract, it is
suspected or reasonably suspected

that the mugridh will receive

additional from the gardh contract
which he concealed in profit (al-
ribh) in the contract bai'. In this
condition, merging gardh contract
with bai' contract has the potential to
issue riba, shibh al-riba, or syubhat
ila al-riba.

Riba or shibh al-rib4 will not occur

in the following two circumstances:

1) Inthe event that the bai' contract
is mugridh in the gardh contract
and musytari in the bai' contract
is mugtaridh in the qardh
contract, it is not possible for
muqridh to obtain additional
from the gardh contract which is
hidden in profit (al-ribh) in the
bai' contract. In this condition,
merging gardh contract with bai’
contract does not have the
potential to issue riba.

2) Although the bai' is mentioned
earlier than the gardh contract in
the hadith of the Prophet
Muhammad, which has the
potential to issue riba, in the
case that the gardh contract is
carried out earlier and the bai'
contract is carried out after the
gardh contract. Thus, there is no
potential for riba which is
prohibited in the Shari'a, in the

event that the bai' contract is
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carried out earlier (gardh
contract is carried out after the
bai' contract).

Al-Syaukani quoted al-Baghawi's
opinion regarding the meaning of the
hadith "it is not lawful to combine a debt
contract with a sale-purchase contract " is
someone said: "I sell my goods to you for
1000 on condition that you lend me 100"
or vice versa "l lend you money this to
you on condition that you sell your goods
to me” (al-Syaukani 1993).

The merging of several contract in
the fatwa of DSN-MUI related to hibryd
contract on the product of Rahn, the
author views that the
prohibition/prevention has a legal/illat
ratio. There are at least 2 legal illat in the
prohibition of the hadith, namely the birth

of gharar and riba transactions.

The concept of hibryd contract in
the DSN-MUI fatwa concerning rahn is
closely related to mu'nah or the cost of
maintaining the pawned goods (marhtin).
As the author mentioned earlier that in
the fatwa of DSN-MUI it is stated that the
cost of storing goods (marhiin) is carried
out based on an ijarah contract and the
amount of maintenance and storage costs
for marhun should not be determined

based on the amount of the loan.

In the event that the rahn contract
occurs due to a gardh contract, then the
murtahin's income only comes from
mu'nah (maintenance/maintenance
services) on marhiin whose amount must
be determined at the time of the contract,
as ujrah in the ijarah contract. This
indicates that the hibryd contract in this
fatwa does not contain elements of gharar
or riba. Because the income earned by the
murtahin is not based on a loan (gardh
contract) but is based on maintenance.
Meanwhile, figh experts agree that
murtahin are allowed to receive ujrah for

the maintenance of marhn (‘Aqil 2008).

The concept of hibryd contract is
prohibited if the maintenance cost
(mu'nah) is associated with the nominal
loan, or is called ta'alug. Because this is
included in the prohibition of the Prophet
SAW. regarding the prohibition of
combining a debt contract with a sale-
purchase contract, including an ijarah
contract, because this will lead to the law

of riba.

Nazih Hammad made
standards/restrictions regarding hibryd
contract, namely: first, hibryd contract
must merge contract that are not
prohibited by sharia; second, hibryd
contract must avoid gharar; third, hibryd
contract must avoid riba; and fourth,

hibryd contract must avoid canceling
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each other and contradicting each other
(Hammad 2005).

Contemporary figh ulema agree on
the legal permissibility of hibryd contract
for two reasons, namely as follows: First,
classical figh experts agree on the
permissibility of merging more than one
contract in muamalah transactions as
long as there is no shari'a argument
forbidding it, and there is no khilaf
(difference of opinion) among the ulema
in this regard. When in a muamalah
transaction a single contract is allowed, it
is also permissible to combine several
contract; Second, in sharia law, there is
the principle of freedom of contract
(huriyyah al-ta'dqud) and the obligation
to fulfill the contract or agreement that
has been agreed upon based on the
principle of consensualism as long as
there are no religious texts or qiyas
(analogy) arguments forbidding it. This is
in accordance with the figh rule which
reads. “In principle every contract and its
legal requirements are valid and
permissible, unless there is a proposition
that forbids it" (Mardhi Masyuh al-'Inzi
2015).

In principle, the legal basis of syara’
is that it is permissible to combine more
than one contract in a muamalah

transaction, as long as each contract that

combines them when carried out
separately is legally permissible and there
is no argument forbidding it. However,
when a prohibition is found, the argument
is not applied in general, but is an
exception law in cases that are forbidden

according to that argument (Adam 2021).

The author views that the ijarah
contract in the rahn product is a
complementary contract, so it has
nothing to do with the rahn contract that
was born as a result of the debt-receivable
contract (gardh contract). Moreover, in
the fatwa it is emphasized that the cost of
storing marhiin should not be determined
based on the amount of the loan.
Therefore, the hibryd contract concept
contained in the fatwa of DSN-MUI
regarding rahn does not result in the law
of gharar or riba so that the hibryd
contract does not violate the hibryd
contract rules and limitations formulated
by the ulema as informed by Nazih
Hammad above.

This research can at least contribute
to the development of the ijtihad method
in determining fatwas, especially in the
field of Islamic economic law, so that the
products of Islamic financial institutions
can be in accordance with social realities

and the times.
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I1l.  Conclusion

Based on the description and analysis, the
author draws the following conclusions:
first, the practice of sharia pawning (rahn)
has received the legitimacy of the fatwa of
DSN-MUI, namely the DSN-MUI fatwa No.
25 of 2002 concerning Rahn and several
other fatwas related to the practice of Rahn.
Second, the concept of mu'nah based on the
principles of ljarah the DSN-MUI fatwa
about Rahn does not include the category of
riba, it is based on the hibryd contract in
fatwa does not violate any standards/limits
set by the ulema, as well as the concept
mu'nah on the fatwa of DSN-MUI as a
takmilah (complementary) contract.
Moreover, in the fatwa there is a fairly strict
provision that the cost of storing marhiin
should not be determined based on the
amount of the loan, meaning that hibryd
contract are prohibited in the event of ta'alug
between debts (gardh) and mu'nah fees,
because this has implications for attractive

loans. benefits so that it becomes riba.

This research only focuses on sharia
pawn products that use the concept of hibryd
contract, so it is necessary to do further
research, especially regarding sharia
pawning from other aspects related to the
development of sharia pawn products in

Indonesia.
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